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May 13, 1966

(Addressee)

Deay Mr. H

I am taking the liderty of writing to you concerning certain
litigative adifficulties vhich we encomter. I intemd no criticism
of the yractices of your agency. Rather the purpose of this letter
is 10 suggest areas im which changes in yowr procedures would assist
us in owr defense of claims filed sgainst the United States.

Pursuant to the provisions of 5 U.S5.C. 91, each agency is re-
quired to submit litigation reports to the Department relative to
ey claim filed against the United States. As a matter of normal
procedure, the Department makes a "Cull" (Form No. CV<62, Rev.
1-11-62) on esch involved agency, after a claim has been filed in
the Cowrt of Claims, satting out what the litigation report smeuls
contain in the way of infuswatien, documents, and date necessary %o
roperly defond egainet the claim. -

In general, the litigation reports we receive from governmentsl
anmum,mhmmwmam-
sive pleading and to suggest areas in which discovery and pretrisl
investigation are necessary. However, we are ensountering soue
problems In the pretrial investigation peiiod decause of the de-
struction of records, documents, and other data concerning possible
claims against the United States before the statutes of iimitations
bave ezpired on such claime. This has been particulerly noticesble
reletive %o elaims arising from governpent contracts where the com-
bined claim, period; as a result of administrative proceedings, some-
times covers twelve years or more. In addition, we often encounter
situations vhere the agency forwards to us its claim file bui mot
inspector's dlaries, dsily report, progress photographs snd other
documentation wvhich is mecessary for trial of the claim. The
latéer records remain in the field office or are traseferred to u

m@mwmmmhurwaummmoamam
destyoyed.
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Because of the litigative gifficuliies created by early de-
struction of records, you might wish {0 consider promulgating
regulatitns requiring the retention of ali pepers and documents ,
peréinert to actual and votential claims ageinst the United States,
for & niniiun periods of seven (7) years after fimal egwcy action
is 'bM& ’

litigation in the Cowrt of Clgims has also indicated another
arez vhere agency procedures affect ocur defensa of claims against
the nited States. Tn support of their claiwe, contraciors have
com2 10 rely heavily upon cost and engineeving date which, in many
cases, they have prepared MMy yeurs afcer the claims arose and
which abownd iv conjectwre and speculaticti. When claims ere iiti-
gated yomrs later, ve sometimes experience difficulty im collecting
the necessary cost and emgineering data. "his diffievlty is useale
1y occasioned by inadequate exploration and preparation of cost and
exgineering data duxing contract performsnce vhen the ciaims arisge.
me@rtnnhtomidermmrmgmhteeostmﬁmum
date from comtractors o claime wvhen ypresented snd ixproving admin-
istrative wrocedures for securing and amalyzing such data. '

It is felt that improvememt in the two areas discussed above
will inure to the best imtarests of the Covermment when the Depart.
mext 1e called upon to defend ciaims ﬂlod ¢gainst the United States.

Yours very truly,
JOBN W. DOWKEAS

Asgistant Attorney Geners?
Civi: Divieion

By:

Drving Jafye
Chief, Courkx i Tlsiws Section




